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A The relevance of waste management in the planning system

1. The range of controls which exist generally in relation to the management and disposal of waste
reflect the growing importance which the subject has assumed in recent years. The controls are
contained in different legislative and regulatory regimes and there are, in turn, a number of tiers
of control contained within those regimes. The ‘‘planning’’ system regulates the development and
use of land for the disposal of waste and other waste related activities, whilst ‘‘environmental’’
legislation controls waste operations on the land, including the handling, management and collection
of waste and licensing requirements for its treatment and disposal. The environmental controls are
increasingly in the form of regulations that have transposed European Community legislation. This
Paper deliberately does not address ‘‘environmental’’ controls (for example, contaminated land issues)
but concentrates on the inter-relationship between waste management and the planning system.

2. The controls which now exist have emerged in a relatively short period, bearing in mind that about
30 years ago there were relatively few statutory requirements addressing waste. The rapid growth
of legislation reflects changes in the environmental agenda over this period and the emergence of
‘‘sustainability’’ as a pre-eminent consideration. In relation to waste planning this has led to the need
to consider more sustainable methods of disposing of waste and ultimately an aspiration to reduce
the amount of waste produced and for which disposal methods need to be found.

3. The topic of waste planning may initially be thought to be rather peripheral to, or even outside,
the interests of the general planning practitioner. It may not immediately be apparent how waste is
relevant to those involved in the process of delivering new development and infrastructure in the UK.
There are specialist waste disposal companies and waste authorities which operate in their particular
world. Also part of that world are specialist waste consultants and waste industry groupings immersed
in the framework of Government policies targeted specifically at the management and disposal of
waste. Operating in an apparent separate environment are those involved in the development arena,
busily trying to achieve more traditional forms of development.

4. Or is there, in fact, a closer link than might at first be apparent between these two worlds? New
development, particularly on a large scale, brings with it the need to dispose of an increasing amount
of waste. Indeed, it is not only the occupiers of new buildings who create waste which needs to be
disposed of—the very act of construction also brings with it the need to consider waste disposal, for
example, the waste created by old buildings which may have to be demolished and the excavation
works which have to take place to make way for new development.

Definition of waste

5. At this stage, it is relevant to consider a definition of ‘‘waste’’. Article 1 of Council Directive
75/442/EEC on waste, as amended, which has been transported into English law, defines the term
to mean ‘‘any substance or object in the categories set out in Annex 1 [to the Directive] which
the holder discards or intends or is required to discard . . .’’. The definition is, therefore, broad and
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involves an assessment as to whether material is being discarded or whether there is an intention or a
requirement to discard it.

6. Section 75(2) Environmental Protection Act 1990 currently defines the term ’’waste’’ under
English law as including:

‘‘(a) any substance which constitutes a scrap material or an effluent or other unwanted surplus
substance arising from the application of any process; and

(b) any substance or article which requires to be disposed of as being broken, worn out,
contaminated or otherwise spoiled;

but does not include a substance which is an explosive within the meaning of the Explosives
Act 1875’’.

Section 75(3) of the Environmental Protection Act 1990 further provides that:

‘‘Any thing which is discarded or otherwise dealt with as if it were waste shall be presumed to
be waste unless the contrary is proved’’.

When the new s 75(2), which was added by the Environment Act 1995, is brought into force
‘‘waste’’ will be defined as:

‘‘any substance or object in the categories set out in Schedule 2B to this Act which the holder
discards or intends or is required to discard . . .’’.

This will bring the domestic definition into line with the Waste Framework Directive.

7. A closer look at the relationship between the development process, including the activities involved
in constructing new development and the accommodation of ‘‘consumers’’ within that development,
and the issues relevant to waste management, demonstrates that there is in fact a much closer link than
might at first be identified. The emphasis on regeneration and new development which is currently
to the fore and the requirement for a dramatic increase in the amount of development (particularly
the need for more housing) in the UK will throw the issue of waste management into even sharper
focus and will bring with it the need to plan and cater for appropriate means of disposing of the waste
which that new development will produce. Integral to meeting the required level of growth will be
the need to plan for the provision of an appropriate number of waste processing and waste disposal
facilities. That, in turn, calls for consideration of the methods of disposal available, the location of the
disposal facilities and the effect they will have upon the amenity of residents of the new communities
which will be created by the new development.

8. In the brave new world of front-loaded community consultation, there will be a requirement for
proper consultation with those affected by the choice and location of such proposed facilities. In
the equally brave new world of Regional Spatial Strategies and Local Development Frameworks it
will also involve, as land-use policies are being formulated, an examination of the strategic options
available for waste disposal and consideration of the most appropriate sites on which the specific
waste facilities should be located.

9. So the interrelationship between the subjects of waste planning and development planning becomes
more apparent. It is clear that just as issues such as conservation and transportation have become
integral to planning and those involved in the planning system, so waste management and waste
planning has become of wider relevance and an important consideration for those involved in the
world of planning generally.
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B A crisis in waste management?

10. It has frequently been stated in recent years that the UK faces a growing crisis in the management
of its waste. There are a number of facts and figures which are used to support this statement, for
example:

• Britain produces 430 million tonnes of waste every year—enough rubbish to fill the Albert
Hall every two hours—and the rate is speeding up all the time.

• About 29 million tonnes of this is municipal waste, for which average growth in recent years
has been about 3 per cent per annum. On this trend, by 2020, it will amount to nearly 60
million tonnes.

• England and Wales produce about 5 million tonnes of hazardous waste every year. Only
about 40 per cent is recycled. From July 16 this year over 200 additional items—from
televisions and computers to fluorescent lights—are defined as hazardous.

• Each man, woman and child in the UK produces over 500 kg of waste every year—seven
times the average UK body weight.

• Supermarkets give away 17.5 billion plastic bags every year—290 for every person. Since
1955 plastic consumption in the UK has multiplied by nearly 20 times.

• Britain consumes 460,000 tonnes of plastic bottles and 32,000 tonnes of plastic trays a year.
We also use 2.1 million tonnes of glass, only 30 per cent of which is recycled.

• Between 30–40 per cent of British food ends up in the rubbish bin, which is the highest
proportion in the world.

• About 70 per cent of household waste could, in theory, be recycled or turned into compost
but less than 17 per cent actually is. This puts Britain at the bottom of the recycling league,
compared with the Netherlands at the top with a figure of 59 per cent.

• Most domestic waste ends up in landfill sites, which released 25 per cent of the UK’s
methane emissions in 2001—representing around 2 per cent of our total greenhouse gas
emissions.

• Rubbish is illegally dumped or fly-tipped in England every 35 seconds. This costs authorities
almost £100 per minute to clear up. Hazardous waste fly-tipped doubled between 2001 and
2002, and in the last year some 2.5 million tonnes of hazardous waste was not accounted for
properly.

• It is estimated that to meet Landfill Directive requirements, the UK will need between
2,000 and 3,000 new waste management facilities, and will need to spend up to £3 billion
a year more on waste management.

11. In order to meet targets set by European Community legislation, the Department for
Environment, Food and Rural Affairs (‘‘Defra’’) aims to reduce the annual amount of domestic
waste sent to landfill sites from 22.5 million tonnes to 6.4 million tonnes by 2020. It is intended to
achieve this primarily by increasing the amount of recycling. Many Councils have adopted initiatives
to increase recycling. However, most of the recycled waste is not used in the UK, but is sent abroad
to developing countries, particularly China, where it can be processed more cheaply. This has led
to criticism regarding the environmental costs of transporting recycled matters such vast distances.
There have also been claims that when the recycled materials arrive, they are often simply burned
rather than used effectively.

12. The electronic age has brought with it as one of the fastest growing forms of rubbish electronic
waste or ‘‘e-waste’’. The life span and the reduced cost of electronic goods has resulted in an increase
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in the amount of such goods being thrown away. The British throw away at least 1 million tonnes
of electrical equipment a year, with the obvious environmental costs associated with the disposal of
materials, some of which are high in toxic content.

13. The reasons for the perceived crisis are, therefore, based on an ever growing amount of waste
requiring to be disposed of, coupled with more limited disposal options as the move away from
landfill to other more sustainable means of disposal takes effect, combined further with acknowledged
difficulties in meeting the ambitious targets which have been set for waste reduction and recycling.
The legislative and policy backgrounds against which these latter two aspirations are operating are
fundamental to the ability to achieve them and thus resolve the alleged crisis.

C The legislative framework

14. Various waste related activities will generally fall within the definition of ‘‘development’’ under
s.55 Town and Country Planning Act 1990 (the ‘‘1990 Act’’) and thus require planning permission.
These include the erection of a building to handle and process waste or a material change in the use
of land, where it is used for the depositing of waste.

15. Section 55(3)(b) also states: ‘‘The deposit of refuse or waste materials on land involves a material
change in its use, notwithstanding that the land is comprised in a site already used for that purpose if:

(i) the superficial area of the deposit is extended, or
(ii) the height of the deposit is extended and exceeds the level of the land adjoining the site.’’

16. These provisions have inevitably resulted in case law where the Courts have had to decide
whether particular activities have been caught by the provisions of s 55. For example, in R. v Durham
CC, Ex p. Lowther [2002] 1 P. & C.R. 283 the Court had to decide whether a process for converting
quarried rock by heating the crushed rock in kilns was caught by s.55. The operators of the kiln used
secondary liquid fuel, each constituent part of which was a form of waste produced by solvents. The
issue for the Court was whether this activity involved the disposal of waste. The Court of Appeal
rejected the argument that the use of fuel was to be regarded as a separate planning activity merely
because it involved the disposal of the waste. The incidental disposal of waste as part of the overall
process was not deemed to be a separate use of the land.

17. Assuming that planning permission is required for the waste related activity in question, an
application for planning permission will need to be made to the relevant planning authority. This
involves a departure from the traditional planning application route, because the relevant local
planning authority will normally be the County Council. Under the Town and Country Planning
(Prescription of County Matters) Regulations 2000 all planning applications relating to the use of land
or buildings or the erection of buildings, plant or machinery for the purposes of waste management
are ‘‘County matters’’. This distinction is also important in terms of waste policy considerations,
which are addressed subsequently in this Paper. As with other types of planning application, there is
a right of appeal to the Secretary of State in the event of a refusal.

18. Certain other types of waste disposal facilities are subject to different consent procedures. A
waste-to-energy generating station with a capacity of over 50MW will be subject to the consent
procedures contained in s.36 of the Electricity Act 1989.
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Environmental Impact Assessment

19. An important part of the planning application process is a decision as to whether the application
must be subject to an Environmental Impact Assessment.

20. Waste related applications are subject to the Town and Country Planning (Environmental Impact
Assessment) (England and Wales) Regulations 1999 (SI 1999/293). The types of development listed
within Sch.1 to the Regulations will require EIA in all cases whereas a development which falls
within Sch.2 will require EIA if it is ‘‘likely to have significant effects on the environment by virtue
of factors such as its nature, size or location’’.

21. Development within Sch.1 includes the following:

‘‘9. Waste disposal installations for the incineration, chemical treatment (as defined in Annex
HA to Council Directive 75.442/EEC under heading D9) or landfill of hazardous waste
(that is to say, waste to which Council Directive 91/689/EEC applies).

10. Waste disposal installations for the incineration or chemical treatment (as defined in
Annex HA to Council Directive 75.442/EEC under heading D9) or non-hazardous waste
with a capacity exceeding 100 tonnes per day.

13. Waste water treatment plants with a capacity exceeding 150,000 population equivalent
as defined in Art.2, point (6) of Council Directive 91/271/EEC.’’

22. Schedule 2 to the 1999 Regulations includes:

‘‘(a) Installations for the disposal of waste if the disposal is by incineration, or the area of the
development exceeds 0.5 hectares, or the installation is to be sited within 100 metres of
controlled waters.

(b) Waste water treatment plants where the area of the development exceeds 1,000 square
metres.’’

23. A significant body of case law has emerged regarding the matters relevant to a decision as to
whether a waste project will have significant environmental effects. In particular, much debate has
taken place as to whether, in determining the issue, a local planning authority can take into account
remedial measures or measures proposed to reduce the impact of the development. Particularly
notable are the cases of R. (on the application of PPG11 Ltd) v Dorset CC and Viridor Waste Management
Ltd [2004] J.P.L. 178 and R. (on the application of Jones) v Mansfield DC [2004] Env. L.R. 391. The
effect of these cases is that remedial measures can be taken into account in deciding whether EIA is
required if the measures are modest in scope, or plainly or easily achievable or plainly established and
plainly uncontroversial.

D Other environmental controls

24. It is beyond the scope of this Paper to consider in detail the wide range of other legislative
controls which exist in the field of waste management. It is, however, worth alluding to some of
those controls and their place in the statutory framework.

Environmental Protection Act 1990

25. The Environmental Protection Act 1990 has a key role in the waste control regime, including
three particularly important duties:
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(i) It includes within the scope of responsibility for waste not only the disposer, but also the
producer of waste and all those along the waste chain until final disposal.

(ii) It imposes a duty of care on any person importing, producing, carrying, keeping, treating
or disposing of controlled waste or who, as a broker, has control of such waste, to take all
reasonable measures to prevent the escape of waste from his control or that of any other
person, to ensure that any other person obeys the prohibition on unauthorised or harmful
deposit, treatment or disposal of waste and to undertake certain other obligations where
the waste is transferred.

(iii) It imposes a continuing liability on the holder of a waste management licence which
may not be relinquished, surrendered or transferred without the Environment Agency’s
approval.

Control of Pollution (Amendment) Act 1989

26. The Control of Pollution (Amendment) Act 1989 created a new offence of transporting controlled
waste without registering with the local authority.

Environment Act 1995

27. The Environment Act 1995 created the Environment Agency which has an important role in the
development control process and a particularly important role in relation to waste related planning
applications.

28. As indicated in s.1 of this paper, environmental controls over waste are increasingly in the form
of regulations that have transposed European Community legislation. The key regulations are as
follows.

Pollution Prevention and Control (England and Wales) Regulations 2000 (SI 2000/1973), as amended

29. The Pollution Prevention and Control (England and Wales) Regulations, which were made
under the Pollution Prevention and Control Act 1999, as enabling legislation, transpose Council
Directive 96/61/EC concerning integrated pollution, prevention and control. Controls over large
non-inert landfills will be covered under the regulations in lieu of Part II of the Environmental
Protection Act 1990.

Landfill (England and Wales) Regulations 2002 (SI 2002/155), as amended

30. Among other things, the Landfill (England and Wales) Regulations, which transposed Council
Directive 1999/31/EC on the landfill of waste, establish waste acceptance criteria for landfills,
classify landfills according to waste they may accept, set out conditions for landfill permits including
engineering controls such as measures to protect groundwater and manage gas and establish closure
and post-closure requirements including financial security.

Hazardous Waste (England and Wales) Regulations 2005 (SI 2005/894)

31. The Hazardous Waste (England and Wales) Regulations, which transposed Council Directive
91/689/EEC on hazardous waste, as amended, set out more stringent controls for hazardous waste
as opposed to non-hazardous waste.

32. Other legislation on waste includes regulations that have transposed Directive 2000/76/EC of
the European Parliament and of the Council on the incineration of waste. There is also a steadily
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increasing number of regulations that impose duties on persons who produce or import materials
that will eventually become waste to recover or recycle them. The legislation includes regulations
that have transposed, or will transpose, Directive 94/62/EC of the European Parliament and of the
Council on packaging and packaging waste, as amended, Directive 2000/53/EC of the European
Parliament and of the Council on end of life vehicles and Directive 2002/96/EC of the European
Parliament and of the Council on waste electrical and electronic equipment. Against this evermore
complex background of legislative controls has emerged a policy framework designed to meet the
increasing emphasis on sustainability and the need for more sustainable methods of waste disposal,
an aspiration running in parallel with the increasing practical difficulties encountered in meeting the
targets which have been set for waste reduction and waste recycling.

E Policy framework

33. The overarching national policy guidance on waste is contained in the Government’s May
2000 publication Waste Strategy 2000 (‘‘WS/2000’’) for England and Wales. It is in two parts: Pt I
deals with general policy matters while Pt II applies the strategy to particular issues including the
decision-making framework, waste stakeholders, waste management options, handling of hazardous
waste, packing and packaging waste.

34. WS 2000 proposed the preparation of municipal waste management strategies in order to achieve
the objective of sustainable waste management. Specifically, the Government set out proposals to
comply with the Landfill Directive and its objective of reducing the amount of commercial and
industrial waste that was landfilled. The target set is, by 2005 to reduce industrial and commercial
waste sent to landfill, to 85 per cent of 1998 levels. The guidance includes statutory targets for all
local authorities to significantly increase recycling and composting rates.

35. Pt II of WS 2000 contains a useful list of the key players identified by the Government in the
waste planning framework. These are:

(i) Central Government, which is responsible to ensure that appropriate national planning
policies are in place in order that sustainable waste management practices can be exercised
at the regional and local levels in terms of the location and use of facilities.

(ii) Regional Planning Bodies, responsible for applying national policies as part of the process
of drawing up Regional Planning Guidance.

(iii) Waste Planning Authorities, who are responsible for ensuring that an appropriate planning
framework exists.

(iv) The Environment Agency, which is responsible for the environmental regulation of waste.
(v) The Waste Management Industry, which has an important role to play in achieving

sustainable waste management by providing the full range of facilities required to deal with
existing and projected waste streams and meeting goals set out in the waste strategy. The
industry is encouraged to work closely with local authorities to develop more integrated
waste management facilities.

(vi) Environmental Organisations, which aim to secure improved protection of the
environment and can bring useful views and advice to the planning process.

36. WS 2000 set out various challenges for the waste industry as a whole including the creation of
new and innovative methods of waste management. A major challenge which continues to face both
those involved in waste management and in development control issues is whether the planning
system is able to deliver the range of facilities required to meet the aspirations of the strategy.
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F National Planning Policy Guidance on waste

37. At present, national Planning Policy Guidance on waste management is contained in Planning
Policy Guidance Note (‘‘PPG’’) 10: Planning and Waste Management. The guidance contains
detailed advice about how the land-use planning system should contribute to sustainable waste
management through the provision of the required waste management facilities in England. It
explains how this provision is regulated under the statutory planning and waste management systems.
It also defines the roles of the various parties and explains the importance of liaison and consultation
at all levels. PPG10 provides general advice for site selection and matters which need to be taken into
account when preparing waste development plans and considering specific planning applications for
waste management facilities.

38. Paragraph 6 of PPG10 reflects the Government’s desire to see future waste management decisions
based on the following principles:

(a) The best practical environmental option (‘‘BPEO’’) for each waste stream;
(b) Regional self-sufficiency;
(c) The proximity principle; and
(d) The waste hierarchy.

39. The BPEO concept was first outlined by the Royal Commission on Environmental Pollution in
1976 in the context of air pollution. It was defined by the Commission in 1988 as ‘‘the outcome
of a systematic, consultative and decision-making procedure that emphasises the protection and
conservation of the environment across land, air and water’’. For a given set of objectives, BPEO
establishes ‘‘the option that provides the most benefits or the least damage to the environment as a
whole, at acceptable cost, in the long term as well as the short term’’.

40. Regional self-sufficiency is the concept that waste should be treated or disposed of within the
region in which it is produced. This entails each region providing facilities with enough capacity to
manage the quantity of waste arising in that area for at least 10 years.

41. The proximity principle is that waste should be disposed of as near as possible to its place of
production, due to the fact that the transportation of waste has its own environmental implications.

42. The waste hierarchy is a framework setting out the options which should be considered when
assessing BPEO. The range of the hierarchy is as follows:

(i) The most effective environmental solution is often to reduce the generation of
waste—reduction.

(ii) Products and material can sometimes be used again, for the same or a different purpose—re-
use.

(iii) Resources can often be recovered from waste—recycling and composting.
(iv) Value can also be recovered by generating energy from waste—energy recovery.
(v) Only if none of the above offer an appropriate solution should waste be disposed

of—disposal.
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Draft PPS10

43. In December 2004 the Government published a Consultation Draft Planning Policy Statement
(‘‘PPS’’) 10: ‘‘Planning for Sustainable Waste Management’’. The consultation period ended in
March 20051.

44. The intention is that PPS10 together with an accompanying practice guide should replace
PPG10. PPS10 has emerged following a review of the way new facilities for waste management are
planned and delivered through the planning system, in the Cabinet Office Strategy Unit Report
‘‘Waste Not, Want Not’’, November 2002. At the launch of PPS10 the then Planning Minister,
Keith Hill, commented that ‘‘The planning system has a pivotal role to play in making sure we get
the right facilities in place to deal with waste. PPS10 gives clarity on what is needed regionally and
locally and will lead to greater certainty for local communities and industry’’.

45. There are various principles which underpin the Consultation Draft PPS10, some of which
represent a continuation of existing policies whilst others represent a fundamental shift in approach.

46. Moving waste management ‘‘up the waste hierarchy’’, which was outlined earlier in this Paper
(para.39), remains a key objective of Government waste policy in order to reduce the environmental
impact of waste. The ‘‘self-sufficiency’’ principle is reflected in the new PPS10 through the way
Regional Planning Bodies and local authorities are expected to plan for the management of waste
generated by their communities. Similarly, the ‘‘proximity principle’’ remains an important element
of Government advice. However, these concepts are intended to be delivered through planning
strategies, against which planning applications are tested, rather than as separate principles in the
manner of previous guidance. The biggest change in the policy approach is that the BPEO concept
will no longer have primacy. Whilst PPS10 acknowledges the importance of BPEO, it looks to the
new systems of strategic environmental assessment and sustainability appraisals to replace the former
BPEO objective. The principles of BPEO are therefore now to be delivered through a plan-led
approach.

The Blewett case

47. In relation to this proposal to alter (and arguably downgrade) the role of BPEO through that
draft guidance, it is worth referring to the case of Derbyshire Waste Ltd v Blewett [2004] EWCA Civ
1508.

48. The case involved a planning application for the disposal of waste by landfill. The issue for the
Court to decide was whether a waste planning authority, in determining the planning application,
had to satisfy itself that the proposal complied with BPEO. All other things being equal, the BPEO
methodology is that landfill should be considered last because it is the least desirable option. At first
instance, Sullivan J held that the Council in making its decision was obliged to comply with the
BPEO methodology, but that even if it was not so obliged, its consideration of BPEO in the case was
so inadequate as to render its grant of planning permission unlawful. This represented a prescriptive
reading of BPEO making it an overriding principle in the determination of a planning application,
regardless of other material considerations.

49. The Court of Appeal ruled that BPEO was an important consideration in the planning process but
that it should not be regarded as an overriding factor in the determination of planning applications.

1 Since this Paper was completed, the final version of PPS10 was published on July 21, 2005.
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50. It is possible that it is due, at least in part, to the uncertainty created by this decision, that the role
of BPEO has been changed in draft PPS10 and the proposed reliance on strategic environmental
assessments and sustainability appraisals, incorporating the principle of BPEO, has been promoted as
a new approach.

51. Of particular interest for the development industry in terms of the relationship between new
development and waste management is the advice in para.3 of draft PPS10 that Regional Planning
Bodies and Waste Authorities should prepare and deliver planning strategies that:

‘‘— protect Green Belts but recognise the particular locational needs of some types of waste
management and that the wider environmental and economic benefits of sustainable
waste management are material considerations that should be given weight in determining
whether proposals should be given planning permission;

— ensure that layout and design of new development supports sustainable waste
management.’’

52. This is expanded in para.4 of draft PPS10 which states that:

‘‘— waste management should be considered alongside other spatial planning concerns such as
transport, housing, economic growth, natural resources and regeneration, recognising the
positive contribution that waste management can make to the development of sustainable
communities, and integrated effectively with other strategies including municipal waste
management strategies.’’

53. Later, at para.28 of PPS10 it is stated that:

‘‘Good design and layout in new development can help to secure opportunities for sustainable
waste management, including for kerbside collection and community recycling as well as
for larger waste facilities. Planning authorities should ensure that new development makes
sufficient provision for waste management and promote designs and layouts that secure the
integration of waste management facilities without adverse impact on the street scene or, in
less developed areas, the local landscape.’’

54. It is clear, therefore, that the increasing emphasis on good design in the planning process generally
is finding its way into the consideration of waste management facilities and, importantly, the way
in which new development incorporates generally in its design opportunities for sustainable waste
management.

55. Draft PPS10 also includes a section on determining planning applications. Paragraph 23 addresses
issues related to planning applications for waste management facilities. It states that:

‘‘In considering planning applications for waste management facilities, waste planning
authorities should concern themselves with implementing the planning strategy in the
development plan and not with the control of processes which are a matter for the waste
management and pollution control authorities.’’

56. The Government has frequently urged authorities to avoid the duplication of controls. It is a
point made in para.5 of draft PPS10 which states that waste planning authorities should:
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‘‘—avoid duplication between planning, waste management and pollution control regimes
and disparate conditions being imposed on developers under planning and pollution control
regimes.’’

57. The same point is made in PPS23 (referred to subsequently at para.81) which states at para.10:
‘‘Planning authorities should work on the assumption that the relevant pollution control regime will
be properly applied and enforced. They should act to complement but not seek to duplicate it.’’

58. Interestingly, paras 24 and 25 address planning applications more generally (i.e. for other forms
of development). Paragraph 24 states:

‘‘In determining planning applications more generally, planning authorities should, where
relevant, consider the likely impact of proposed, non waste related, development on existing
waste management facilities, and sites and locations allocated for waste management. Where
proposals would prejudice the implementation of the waste strategy in the Development Plan,
consideration should be given to how they could be amended to make them acceptable or,
where this is not practicable, to refuse planning permission.’’

59. Paragraph 25 continues:

‘‘Applications for planning permission should be accompanied by the site waste management
plans encouraged by the Code of Practice published by the DTI2. These plans do not require
approval by planning authorities but are encouraged to identify the volume and type of material
to be demolished and/or excavated, opportunities for the re-use and recovery of materials and
to demonstrate how off-site disposal of waste will be minimised and managed.’’

60. It is clear, therefore, from draft PPS10 that those promoting new non-waste related development,
and particularly schemes of significant size, need to consider how waste management issues are to be
addressed as part of those schemes. This includes not only at the operational stage of the development,
but also the site excavation and construction stage.

61. It remains to be seen whether the re-vamped PPS10 will assist in delivering the much needed
new waste treatment facilities. Estimates of the number of such facilities needed in the coming years
vary. The Institution of Civil Engineers calculates that between 1,500 and 2,300 facilities are needed
within 16 years. The Environmental Services Association has talked about thousands being required
during the next decade whilst the Royal Institution of Chartered Surveyors puts the need in the
south-east alone at 133 within the next seven years.

62. Whichever of these predictions is correct, it will require a much more rapid approval system if
new facilities are to be identified, proposed, approved and constructed to meet the demand which
exists.

Health considerations

63. One issue which frequently arises when new waste management installations are being proposed
is the subject of risk to human health. Draft PPS10 makes it clear that the detailed consideration of

2 Department of Trade and Industry (2004) Site Waste Management Plans: Guidance for Construction Contractors and Clients, Voluntary
Code of Practice.
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a waste management process and the implications, if any, for human health is the responsibility of
the Waste Management and Pollution Control Authorities. At the same time it acknowledges that
planning operates in the public interest to ensure that proposed development is acceptable and health
can be material to planning decisions.

64. Waste planning authorities are expected to ensure, though consultation with the relevant health
authorities and agencies, that they have advice on any implications for health and when determining
planning applications they should consider the locational implications of such advice. Further advice
on this issue is contained in DEFRA’s 2004 ‘‘Review of Environmental and Health Effects of Waste
Management: Municipal Solid Waste and Similar Wastes’’.

Regional Planning Guidance

65. Draft PPS10 requires Regional Planning Bodies (‘‘RPBs’’) to prepare a waste management
strategy for their area that looks forward for a 15–20 year period. This is said to be a ‘‘key
component’’ of the Regional Spatial Strategy to be formulated in conjunction with other spatial
concerns. The waste management strategy will comprise waste policies, a distribution of waste
tonnage requiring management by waste planning authority area and, where necessary, a pattern of
waste facilities of national, regional or sub-regional significance.

66. The guidance also advises RPBs to consider, in identifying the pattern of waste facilities, any
identified need for waste management facilities of national or regional importance, including for
hazardous wastes. RPBs are urged to ensure that the pattern of waste facilities, comprising existing
and new capacity, looks forward over a sufficient time period to prove attractive to investment. It is
stated that the waste management strategy should identify the broad locations where this pattern of
waste facilities should be accommodated.

67. The RPB is expected to convene a broadly based regional technical advisory body (‘‘RTAB’’) to
provide advice on the preparation of the waste management strategy and its implementation. RPBs,
working through their RTABs, will co-ordinate the programme of data collection and monitoring
undertaken by constituent waste planning authorities and maintain a consistency of approach between
those authorities.

68. It will be interesting to monitor the extent to which Regional Planning Bodies get to grips
with the advice contained in draft PPS10 in the production of their Regional Spatial Strategies. The
public consultation draft of the South East Plan published in January 1995 states that ‘‘Given the
advanced stage of the review of Regional Planning Guidance policy for waste, it is not considered
appropriate to include waste policies in the consultation on the draft South East Plan’’. (Draft South
East Plan p.135.) The draft Plan notes that the Regional Assembly’s proposed changes to Regional
Planning Guidance for waste was subject to extensive public consultation between 2003 and 2004
and that the Secretary of State is to publish the final changes to RPG9 for waste.

69. The consultation draft East of England Plan was published in December 2004. The draft sets
out key principles for waste management in the region and general policies to support those key
principles. What the RSS does not appear to do, however, is to ‘‘identify the broad locations where
a pattern of waste facilities should be accommodated’’, as required under PPS10. Instead, locational
issues are moved down to local waste policies. This highlights a vacuum which exists between
regional and local policies for many types of large-scale developments in respect of which more
specific identification of locational requirements in regional policies would assist in speeding up
delivery of such facilities at the local level.
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Local Development Documents

70. When the waste management strategy has been established in the RSS and confirmed by the
Secretary of State following a public examination, it should be carried forward at local level into
Local Development Documents (‘‘LDDs’’) and will inform the preparation and review of municipal
waste management strategies. Draft PPS10 states that in preparing LDDs there should be no need to
re-open consideration of either the principles or the annual rates of waste to be managed as set out
in the relevant RSS.

71. At local level, the policies and proposals in an authority’s core strategy should set out a planning
strategy for waste management in line with the waste hierarchy and ensure adequate provision of
facilities in appropriate locations including for waste disposal. The core strategy is to be for a period
of at least 10 years and should aim to look ahead to any longer term time horizon contained in the
relevant RSS.

72. As noted earlier, it is the waste planning authorities (‘‘WPAs’’) which are responsible for
identifying suitable sites and locations for new waste management capacity in Development Plan
Documents. Each WPA is required to prepare a waste development plan which has to take account of
both national and regional planning policy. WPAs also have responsibility for determining planning
applications for waste management facilities. In Greater London and the Metropolitan areas, WPAs
are the London Borough Councils and the Metropolitan District Councils. Outside Greater London
and the Metropolitan areas, waste planning authorities comprise County Councils, national park
authorities and the unitary authorities.

73. PPS12 at para.2.36 allows for waste documents to be prepared jointly by Councils. It states:

‘‘A county council or a unitary authority may work jointly with a district authority to prepare
minerals and waste local development documents. In these instances they should individually
set out in their local development schemes the documents which they will prepare jointly.’’

74. Draft PPS10 states that sufficient available and suitable sites are to be shown on the proposals
map to accommodate the additional facilities necessary to provide capacity for at least five years of
the annual rate of waste to be managed required by the RSS. By a combination of identified sites
and areas suitable for additional waste management facilities, WPAs through their LDDs should be
able to demonstrate how capacity for at least 10 years of the annual rate set out in the RSS would be
provided. Allocations not taken up are expected to be reviewed and updated as Development Plan
Documents are reviewed and rolled forward every five years.

75. Waste planning authorities, when assessing planning applications, should not generally require
applications for new waste management capacity to demonstrate a quantitative or market need for
their proposal. However, in the case of waste disposal facilities, applicants for planning permission
should be able to demonstrate that the proposed facility will not undermine the waste planning
strategy through prejudicing movement up the waste hierarchy.

G Environmental Assessment of Plans and Programmes Regulations 2004

76. The Environmental Assessment of Plans and Programmes Regulations 2004 have been in force
since July 2004. Ian Gilder, in his Paper, has considered in detail the effect and implications of these
regulations. It is, however, worth noting that the Regulations apply to Waste Local Plans and their
replacements. Regulation 5 states that in relation to a plan prepared for waste management, the
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responsible authority has to carry out an Environmental Assessment during the preparation of the
plan and before its adoption or submission to the legislative procedure.

77. Having regard to the detailed technical knowledge of waste matters within the waste industry, it
is likely that members of that industry will become involved in the preparation of the Environmental
Assessment report which will be required to describe and evaluate the likely significant effects on the
environment of implementing the plan or programme in question.

H PPS22 and PPS23

78. In the context of commenting on national policy on waste, it is also worth mentioning two
additional planning policy statements, which although not directly relevant to waste management, are
important considerations when considering development projects, particularly large scale proposals.

79. PPS22 ‘‘Renewable Energy’’ was published in August 2004. Renewable energy covers those
energy flows that occur naturally and repeatedly in the environment from the wind, the fall of water,
the movement of the oceans, from the sun and also from biomass. The development of renewable
energy is seen as vital to facilitate the delivery of the Government’s commitments on both climate
change and renewable energy.

80. There will be an increasing pressure on new large scale developments to consider the possible
inclusion of renewable energy components in order to meet these aspirations and the targets which
have been set for renewable energy generation.

81. It is also worth noting the role of PPS23 ‘‘Planning and Pollution Control’’ which was published
on November 3, 2004. PPS23 advises that any consideration of the quality of land, air or water
and potential impacts arising from development, possibly leading to impacts on health, is capable of
being a material planning consideration, insofar as it arises or may arise from any land-use. PPS23
also contains advice on the development of contaminated land, which can give rise to risks which
have to be addressed during the development programme.

I Conclusion

82. Paragraph 61 above alludes to various estimates of the number of new waste treatment facilities
which will be required in the future. Those figures highlight the waste crisis which many perceive we
are facing. A serious question mark exists as to the ability of the planning system to deliver consents
for these facilities within the required timescales. National and regional policy for the delivery of
new facilities is seldom reflected in the granting of consents at local level.

83. It is sobering to reflect on the typical lead-in times for approvals to be issued on planning
applications for waste facilities. Typical timetables are
Composting sites 0.5–2 years
MRFs 1–2 years
Mechanical Biological Treatment plants 1–3 years
Pyrolysis/gasification plants 5–7 years
Energy-from-waste plants up to 10 years

84. These figures and experience of the consent procedures for large waste facilities do not suggest that
the required facilities will be available within the required timetable unless the consent procedures
are considerably streamlined in the very near future.
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